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ROBBINSVILLE TOWNSHIP ZONING BOARD OF ADJUSTMENT MEETING

ROBBINSVILLE TOWNSHIP, MERCER COUNTY, NJ

THURSDAY, DECEMBER 2, 2010 7:30 P.M.

MINUTES

Present:
Chairman Kreig, Mr. Siekerka, Mr. Shennard, Mr. Patel, Mr. Kirkpatrick, Ms. Rogers, Mr. Boyarsky
Absent:
Mr. Gibeault
Also Present:
Mr. McGough, PE, Township Engineer; Mr. Herbert, Esq., Board Attorney; Mr. Citerone, P.E., Engineering Consultant; Mr. Wilson, Architectural Consultant; Mr.  Angelastro, P.E., Traffic Engineer; Mr. Brown, Planning Consultant; Ms. Post, Board Secretary

 Roll call for the above Board members was called and the Flag Salute took place.  

Chairman Kreig read the following sunshine statement:  “Adequate notice of this meeting has been provided as required under Chapter 231 P.L. 1975 specifying the time and place with such notice as being sent to the Times of Trenton, the Trentonian and the Messenger Press and posted on the Municipal Building Public notice Meeting Bulletin Board.”  
CORRESPONDENCE
Correspondence from Board Attorney, Michael Herbert regarding Seven Plus One, LLC was previously given to the Board.  Chairman Kreig requested that discussion on the correspondence be held off until later in the meeting. 
PUBLIC COMMENT

Chairman Kreig opened the meeting to the public for matters not relating to the application.  No one from the public came forward to comment.  Public portion closed.

BOARD COMMENTS
Mr. Siekerka commented on the League of Municipalities session by Mason & Griffin in regards to existing case law and asked that this item be discussed further in executive session. Chairman Kreig said the only thing they can discuss in executive session is pending litigation.  
MINUTES
April 5, 2010 - A motion was made by Mr. Shennard and seconded by Mr. Siekerka to adopt the minutes as written.  Board members eligible to vote:  Mr. Siekerka, Mr. Shennard and Mr. Patel.

ROLL CALL:

AYES:  Mr. Siekerka, Mr. Shennard and Mr. Patel

NAYS:  None

There being three (3) affirmative votes, the minutes were adopted.

BUSINESS TO DISCUSS  

Resolution ZB2010-09 – Seven Plus One, LLC – Chairman Kreig stated there were concerns regarding the language in the resolution that were brought forward by the attorney for the applicant.  There have been discussions between counsel for the applicant and Mr. Herbert.  Chairman Kreig asked Mr. Herbert if he could explain to the Board the discussions over the language at issue.  Mr. Herbert said there were three items that were of concern to the applicant in the resolution with regard to the wordage:  the 25% office to 75% warehouse – they thought it could be misinterpreted that they wouldn’t be allowed to do a lower amount of office and a higher amount of warehouse.  As to hours of operation, there was a concern they wouldn’t be able to do anything at the site after 9:00 p.m. and before 7:00 a.m.
Finally, there was a concern with regard to enforcement if a truck violates the Board’s requirement and drives west on Meadowbrook Road.  The Board wanted some enforcement language that the landlord would be held liable.  The landlord in turn could hold the lessee liable through the lease.  Mr. Herbert then stated as he was preparing to review these changes with the Board and also reviewing the lawsuit filed by George Vardakis versus the Zoning Board and Seven Plus One, that with filing the lawsuit, he believed the court now has jurisdiction over this matter.  Therefore, the Board could not make any further amendments to the resolution.
Mr. Herbert said the applicant has a right to file a countersuit as part of the lawsuit to contest anything in the resolution he doesn’t like.  It is his advice that with the filing of the lawsuit the Board doesn’t have jurisdiction to look at the matter.
Chairman Kreig said it wasn’t clear Mr. Forshner shared the same view in his letter.  Mr. Herbert said he believed the letter was sent before Mr. Forshner was in receipt of the complaint.  Chairman Kreig then asked Mr. Herbert to communicate his recommendation to the Board.  He also asked the other members of the Board not to act on the request for certain revisions to the resolution at this time.  If subsequently the court refers it back to the Zoning Board, they could deal with it at that point.
Application ZB10-01-01 – A&E Ventures of Robbinsville, LLC

Project:  “Burger King Restaurant”
Block 2, Lot 15, 16 & 17.02; 28 Main Street
Zoning:  TC-4
Request for a Preliminary/Final Site Plan, Use Variance, Bulk Variances and Design Waivers – Public Hearing
The applicant is requesting approval to construct a 3,311 square foot “Burger King Restaurant” with a drive through lane and other associated site improvements on three lots within the TC-4 Zone. 
Mr. Herbert swore in John Martinez, PE, PP, KZA Engineering; Scott Kennel, Traffic Engineer, McDonough & Rea Associates, Inc.; James Kyle, PP/AICP, Professional Planner; John Schumm, Architect, Commercial Designs, Inc.; and The Township staff.
Richard Fornaro, Esquire, Fornaro Francioso, LLC, represented the applicant.  Mr. Fornaro stated they have come before the Board requesting approval of a preliminary/final site plan, several variances related to use and bulk standards and design waivers for construction of a Burger King Restaurant at 28 Main Street, which is located between Route 33 and Main Street/Robbinsville-Allentown Road.  It is the closest developable lot to Route 130 and positioned directly across from the existing Dunkin Donuts on northbound Route 130.  The approval seeks to construct a 3,330 sf restaurant complete with a drive-through, which creates the use variance.
The following exhibits were placed into record:
a. A-1, November 22, 2010 Review Report of Remington and Vernick Engineers and Affiliates.
b. A-2, November 4, 2010 Review Report by Edmund A. Wilson, AIA.
c. A-3, November 23, 2010 Review Report of T&M Associates.
d. A-4, November 10, 2010 and August 1, 2010 Review Report of Dennis Symons, Fire Marshal, Robbinsville Division of Fire.
e. A-5, July 27, 2010 Review Report by the Robbinsville Environmental Commission.
f. A-6, August 2, 2010 Comments by Robbinsville Police.
g. A-7, Comments by Robbinsville Construction Official.

h. A-8, October 15, 2010 Variance and Waiver Request Form prepared by KZA Engineering PA.
i. A-9, October 15, 2010 Preliminary and Final Site Plans prepared by KZA Engineering PA.
j. A-10, October 15, 2010 Stormwater Operations Manual prepared by KZA Engineering PA.

k. A-11, October 15, 2010 Traffic Impact Analysis prepared by McDonough & Rea Associates.

l. A-12, September 29, 2010 Architectural Plans prepared by Commercial Designs Inc.

m. A-13, November 10, 2008 Phase I Environmental Site Assessment prepared by Tapash.

n. A-14, October 15, 2010 draft Cross Access Easement for Lots 15, 16 & 17.02.

o. A-15, Aerial of Site; Exhibit dated December 2, 2010.
p. A-16, Colorized Site Plan; Exhibit dated November 29, 2010.

q. A-17, Colorized Elevation, Exhibit dated December 2, 2010.

First to testify was Mr. Martinez who stated his credentials for the Board.  He reviewed exhibit A-15, Aerial of the Site, and noted that Route 33 has been reconfigured since the aerial was taken.  The site is a 1.134 acre site consisting of three lots: Lot 15 is the house and garage; Lot 16 is the vacant property next to the house to the east; and Lot 17.02 is at the rear of the site.  The property has three front yards and frontage along Robbinsville-Allentown Road, Route 130 to the east of the property, and at the rear of the property is also a front yard with the new jughandle.
Located to the west of the property is a business/residential lot and further to the north are other commercial businesses.  To the east across Route 130 is the old municipal complex and businesses, and to the south of the site is a gas/service station.  
Mr. Kirkpatrick asked if the property that borders Route 130 on the easterly side is owned by NJDOT and Mr. Martinez said that was correct.  Mr. Kirkpatrick then asked if that was some type of right-of way and Mr. Martinez replied it appears to be land that is not directly associated with the right-of-way, but not used for anything at this point in time.  
Mr. Martinez stated their site currently has access to three means:  there is a driveway for the house out onto Robbinsville-Allentown Road; there is a driveway off Route 130 that is a right in, right out and that driveway services a parking lot that used to be for a daycare, but that also continues through to Lot 13 (the nail salon).
As part of their plan, they’re going to demolish the house and garage and remove all site improvements associated with that structure.  They’re going to leave, but reconfigure the parking in the drive aisle that is at the rear of the site, and also remove and relocate the current driveway as shown in exhibit A-16.  This exhibit is essentially the landscape plan, but has been changed slightly for presentation purposes.
They’re proposing a 3,330 square foot one-story Burger King Restaurant with approximately 80 seats.  There also are provisions for a minor amount (approximately 12) of seats outside with seasonal opportunities.  The restaurant will have drive-through capabilities.  The drive-through window will be located on the west side of the building and will wrap around to the eastern side of the property.  The site is designed with 36 parking stalls, which meets the requirement of the zoning ordinance.  The overall site, however, has seven additional parking spaces, which are located on the northwest corner and they’re designated on the site plan as parking for the nail salon.  There is an agreement there will be 7 spaces associated with the nail salon in order to meet their parking requirements, and those parking spaces are not required for Burger King’s use.
The main portion of the parking around the building is one-way.  The flow is a counter clockwise flow around the facility, which lends itself towards drive-through operations.  Everyone will be traveling in the same direction and it will allow vehicles that enter the site either from a right hand turn off Robbinsville-Allentown Road or Route 130 to circle the site.  The site has been designed to allow staffing for 12 cars.  Their will be 7 cars between the pick-up window and the ordering station and the other 5 before the ordering station.

There will be a fully enclosed trash enclosure that is proposed along the northwestern corner of the site.  It will be enclosed on three sides with doors in the front.  There also are provisions for stormwater and the site uses a combination type basin.  There is an area large enough at the southeastern portion for an above ground basin.  However, that basin is not large enough to contain the water to meet all the water quality requirements so underneath the parking lot adjacent to that is an underground basin as well and the basins are connected.  

The access to the site from Route 130 will remain as it is today since they’re not proposing any changes, and that is a right turn in and a right turn out.  The driveway that is proposed onto Robbinsville-Allentown Road is going to be slightly shifted from its current location a little further towards the west in order to get it away from that intersection as much as possible.  The driveway will also be constructed with an island in the center of it in order to prevent vehicles from making a left turn into the site and a left turn out of the site.
A Board member asked Mr. Martinez to repeat what he just said.  Mr. Martinez replied the driveway located on the southwestern portion of the site will be constructed so that right turns in and right turns out are permitted, and left turns out and left turns in are prohibited.  

Mr. Shennard said if you’re heading east on Robbinsville-Allentown Road, you wouldn’t be able to turn into the site.  Mr. Martinez replied that was correct.  They have applied to the County since this is a County roadway (Route 526) and have received their comments.  They have not fully responded to their comments because they’re waiting for the Board’s input first.  They have met with them and this basic configuration is something they’re acceptable to.  
Mr. Martinez said that there is a cross access with Lot 13 (the nail salon) – they do have access to the site all the way out to Route 130.  
Mr. Kirkpatrick asked if someone was traveling east on Robbinsville-Allentown Road, they could access the site by turning in through the nail salon and coming around through.  Mr. Martinez replied there was no signage to do that, but physically if someone made that move they could.  

Mr. Martinez said they have also added some additional site amenities to the plan.  The crosswalks are in a pattern similar to what is elsewhere in Town Center.  The site also contains a fair amount of landscaping, which does require some waivers.  There is a large area of trees on the DOT property directly to the east which will remain and be supplemented by lower screening materials.
The site has been redesigned with decorative lighting and they’re proposing 17 approximately 16 foot high decorative lights throughout the facility.  The lights on the perimeter will be installed with outside shields to reduce the amount of overflow lighting as much as possible.  However, they do require a waiver because they cannot meet the .2 foot candle requirement at all the property lines.  Some of the locations from a safety perspective are warranted especially at the driveway.  You do need to have adequate light at the driveways for a proper safety.  They’re also proposing between themselves and the Harris Surveying property landscaping and a 6 foot high solid vinyl fence.  The fence does require a variance because anything in that zone over 4 foot high requires one.  
Mr. Shennard questioned where the fence will be running from. Mr. Martinez replied the fence will run from approximately 25 feet in from where the right-of-way will start and run the entire length of the western property line so it basically goes to the edge of Lot 14 (Harris Surveying).
Mr. Kirkpatrick said Mr. Martinez mentioned that of the trees on the DOT property, there would be a lot of trees remaining, does that indicate some of those trees would have to be removed.  Mr. Martinez replied only the trees on Lot 16 will be removed.
The site is designed and it is anticipated that they will receive 2 to 3 deliveries a week by tractor trailer.  The truck will access the site from Route 130 along the existing driveway, circle around the building in a counter clockwise direction, pull into a loading zone, unload, and then will exit back out onto Route 130.  Deliveries are typically at off hours.  There also will be daily deliveries of fresh bread by small step vans, which will fit in the loading area.  There will be trash pickup three times a week.  The truck will enter and exit from Route 130.
The Fire Department has indicated a truck might clip the curb, but Mr. Martinez doesn’t believe that is the case.  However, the area he thinks they are most concerned about would be the movement back out onto Robbinsville-Allentown Road.  Therefore, they have increased the radius a couple of feet and now there is more than enough room.  The Fire Department also had a concern about the awnings on the building, specifically the two over the pick-up window.  They wanted them either removed or reduced to a two-foot awning so this way a truck wouldn’t hit it.  They have demonstrated that a truck would make it through the site without even going into the drive through lane.  The awning is an important feature for their customers.  When it’s raining and people roll down the window to get the food, they don’t want the rain to come in.  Mr. Martinez understands what the Fire Department is saying, but he doesn’t think it’s really a concern they should eliminate the awnings for.
There is some ground mounted signs as well as building signs proposed.  They’re proposing two ground mounted monument signs, one located along Robbinsville-Allentown Road that is a six foot high, brick based Burger King sign and four foot in diameter.  It complies with the height, but does not comply with the area.  The ordinance only permits 3 or 4 square foot advertising sign and that sign is slightly larger.  The sign facing Route 130 is slightly larger and proposed to be at a maximum of 12 feet high so the sign on the brickface combined would be about 12 feet high, which does violate the ordinance.  That sign is really geared towards Route 130 traffic.

The building also has been designed to incorporate 4 wall signs – one of each side of the building.  The signs on Robbinsville-Allentown Road and the rear of the property are 4 foot in diameter.  There is a slightly larger sign facing Route 130 about 6 feet in diameter, which requires a variance.  They’re also proposing a sign on the western side of the building at the drive-through, which requires a variance because it’s not permitted there since there is not a customer entrance, and it doesn’t face the street.  
Mr. Herbert wanted stated for the record he reviewed the notice of publication and the Board has jurisdiction in this matter.  

Next to testify was Mr. Kennel who stated his credentials for the Board.  First, he reviewed exhibit A-11, the October 15, 2010, Traffic Impact Analysis prepared by McDonough & Rea Associates.  In general, the traffic study addressed an inventory of existing conditions, site traffic projections, future traffic conditions, a review of the site plan relative to parking and access, and also an evaluation relative to the NJDOT access permit.  
As stated by Mr. Martinez, the site is located along Route 526 towards the south and Route 130 towards the east.  In order to establish a database, extensive traffic counts were conducted during peak hours when traffic is greatest on these roadways and traffic is highest generated by this particular use that is before you.  Weekday peak hour is from 4:45-5:45 p.m., and Saturday peak hour is 12:00-1:00 p.m.  He is aware there maybe more long term plans to alleviate some traffic with the Washington Boulevard bypass that would extend out towards Route 130 south of Route 526.  That would go a long way in alleviating the traffic volumes on Route 526 and having the intersection function much more efficiently than it does today.
The next step was to determine how much traffic would be generated by the proposed fast food restaurant with a drive through window.  In order to come up with those estimates, a trip generation manual published by the Institute of Transportation Engineers was reviewed.  This is a document that is accepted by NJDOT as well as Mercer County for various land uses.  It was determined this building with approximately 3,300 square feet would generate approximately 80 vehicles during the p.m. peak hour and 100 vehicles during the Saturday peak hour.  
It is important to note the high percentage of traffic associated with fast food restaurants are attracted from the existing traffic stream and not new traffic to the area.  Generally they experience pass by traffic.  They did not take any credit for that when doing their analysis; they assumed the estimated traffic was all new to the intersection.  
Once they have the traffic estimates, you take into consideration the location of neighborhoods, existing roadway network and existing traffic patterns.  They determined that 65% of the traffic would be associated or oriented towards Route 130 - approximately 35% to the north, 30% to the south; along Route 526, they assigned 10% of the traffic to the east and 25% to the west where you have substantial residential population with the Town Center.

Chairman Kreig questioned that only 10% of the traffic on Route 526 was heading eastbound.  Mr. Kennel replied it would be oriented from the east so in other words, traffic coming from a section of 526 between Route 195 and Route 130 - they would be heading westbound and oriented to the east as far as based on traffic patterns and the residential neighborhoods in that area.  Chairman Kreig had trouble with that answer, but asked Mr. Kennel to move on.

Once they’ve established the distribution models, then it is necessary to evaluate the traffic conditions on the adjacent roadways and site driveways upon full buildout.  They assume a build year of 2012 as far as construction and occupying the facility.  They then surcharge onto their base traffic volumes regional traffic growth and consulted data collected by NJDOT as to traffic growth on various roadways and they tabulate by town and type of roadways.  They determined that Mercer County roadways such as Routes 130 and 526 experience a growth rate of 2% per year so that is what they have applied to their base traffic volumes.  They then per charged the site traffic onto those volumes and reevaluated the intersection.

As he indicated before under existing conditions there are deficiencies, but to quantify the impact of this development, it was determined that the increased traffic associated with the restaurant would increase the overall delays approximately 3-4 seconds.  The average delay under existing conditions for the intersection is approximately 100 seconds.  
The next aspect is to evaluate the site driveways.  The Route 130 access will operate at level service C.  Qualifying how efficient an intersection operates is rated from level A – F (level A is very little delay in the range of anything less than 10 seconds).  You typically try and design for level service E when evaluating a site driveway or intersection.  During the Saturday peak hour, it will operate at level service D.  The Route 526 access will operate at level service E during both the weekday p.m. and Saturday peak hours while the driveway to the nail salon would operate at level service C.
The traffic analysis then evaluates the site plan as Mr. Martinez stated.  Mr. Kirkpatrick asked if in the section of the report titled “Trip Generation and Distribution,” if he would mention the master plan roadway addition and what the purpose of that roadway is.  Mr. Kennel replied the congestion that is experienced at this location should be reduced with the eventual construction of the Washington Boulevard extension.  Adding that information to their report, the levels of service that were reported are worse than what they will be when that bypass is constructed and traffic is reoriented to that roadway.
Mr. Kirkpatrick then said his understanding is this master roadway is a bypass, which will take people who are not interested in going into the downtown area of Town Center go around that intersection, which will improve it.  Mr. Kennel said that was correct, that was his assumption.  Mr. Kirkpatrick then said this site will funnel traffic into the Main Street area so as they divert traffic, this will add.  Mr. Kennel replied this will add, but conditions will get better as they reported in the traffic analysis.

Chairman Kreig stated that Mr. Kennel alluded a few times to no left turn in, no left turn out, and asked that in his professional opinion, how effective is that type of signage from actually deterring left turn in, left turn out.  Mr. Kennel replied they designed this to provide an island to encourage the right turn movements and they are going to add regulatory signs.  He added that there will be a lot of people coming to the site that will be local residents familiar with the traffic patterns and will establish their routes so that they don’t have to make a left turn.  It was indicated that there was an opportunity to make a left turn out of Lot 13 (the nail salon) if they so choose, or if people wish to, for example go north on Route 130, they could make a right turn on Route 526, proceed to Route 33, at the traffic light make a right turn, and then make a left turn from Route 33 onto Route 130 north.
Chairman Kreig then said he doesn’t believe Mr. Kennel answered his question, and that a fair percentage of the population of Robbinsville lives to the east of Route 130.  Also, he believes Mr. Kennel’s testimony was that many of the users of this restaurant will be local residents so it will not be a destination restaurant.  The third part of his testimony was that one of the peak periods being approximately 5:00 p.m. on weekdays.  Mr. Kreig believes that the prohibition of no left turns will be largely ineffective.
Mr. Kennel replied he believes this site is unique because of the alternate access to Lot 13 and also you have the opportunity to go to the west and make a right turn at the Route 33 intersection and double back towards Route 130.  These other areas may not have the opportunity where people can circumvent this situation or have another option.
Mr. Kirkpatrick asked if when you exit the drive through, you are facing the exit onto Robbinsville-Allentown Road.  Mr. Kennel replied you do and you can either use that access or circulate around the building and use the Route 130 or the Lot 13 access.  Mr. Kirkpatrick then said the only way for a user to go east on Robbinsville-Allentown Road would be to exit and go back through Lot 13 or make a right and go all the way around Route 33 as Mr. Kennel described or out Route 130.  Based on Mr. Kennel’s professional experience and the traffic on Route 130, he asked Mr. Kennel if he believed that is a safe movement to exit onto Route 130 and cross over three lanes of traffic.  Is there enough space between the exit of the driveway to safely cross Route 130 to get into the left hand turn lane?  Mr. Kennel replied the driveway is located beyond the full width of the left hand turn lane.  During peak periods where there is congestion, it will be a self regulated situation where traffic volumes won’t permit that.   
Mr. Kirkpatrick then said so your testimony is you feel that the design of the driveway to make a movement eastbound on Route 526 depending on the time of day is a safe design.  Mr. Kennel replied it’s safe and there is adequate signage for people to understand the traffic patterns and availability to access the left turn lane.  

Mr. Shennard asked with the possible bypass going in, what would be the beneficial impact to the traffic for their particular site.  Mr. Kennel replied there would be less traffic being processed through the intersection.  Mr. Shennard then asked what is the benefit of designing this lot with the right hand turn only, but still allowing the backwards access to basically create what you are trying to prevent.  Mr. Kennel replied it keeps the left turn further away from the intersection.  

Mr. Kirkpatrick said they should look at the approval of Lot 13 because the movement left is for a small amount of traffic.  He then asked if Mr. Kennel’s study had taken into account the added flow of traffic through there.  Mr. Kennel said they accounted for a small portion of their traffic making a left turn.  Mr. Kirkpatrick said small being what percentage, and Mr. Kennel replied 4-5 vehicles making a left turn during peak hours.  
Chairman Kreig asked if their study also took into consideration the traffic light at Routes 526 and 33 because at peak periods the traffic backs down from that intersection towards the east.  Mr. Kennel said they did not specifically count that intersection.  Their operations were that for the most part that the Lot 13 driveway wasn’t blocked.  Should there be a case where it is, then those patrons would be making right turns.  Chairman Kreig asked what is the approximate difference between the exit on the applicant’s property and the driveway on Lot 13.  Mr. Kennel replied it was approximately 120 feet.  

Ms. Rogers asked Mr. Herbert if Lot 13 was not part of this application.  Mr. Herbert replied that was correct.  Ms. Rogers then said should cars choose to go out of Lot 13 then that will be up to them.  If this Board were to approve this application, could we condition it on a sign on Lot 13 that there could be no left hand turn during peak hours.  Mr. Herbert said yes and that sign could be enforced through the cross access easement.

Mr. Fornaro asked if the signage were to be installed at the access point of Route 526 and the nail salon as well as at the cross access easement indicating that through traffic and the facilities to use only the nail salon, would that have an impact upon the concern involving the left turn movement into Route 526.  Mr. Kennel replied the use of Lot 13 would be minimal and if they didn’t have that lot at all, this site would still function with the two right in and right out driveways.
Mr. Fornaro asked for someone to get through Lot 13 to attempt a left, would it be a normal movement coming out of the drive through or would it be a bit of an unusual movement in your experience as to how people would utilize that site.  When you leave the drive through, you’re facing directly at the exit (Route 526) so to get to Lot 13, you have to loop around the building and find your way out at the far back end of the site.  Mr. Kennel replied that was correct.
Mr. Kirkpatrick asked based on the data that he has for similar restaurants, does he think the drive through aspect of this restaurant adds to the traffic on the site.  Mr. Kennel replied the traffic generations for fast food restaurants with and without drive throughs are comparable (within 5%).  Drive through is a convenience and reduces the needs for parking spaces.
Chairman Kreig then said the volume of business generated by the restaurant should not change by more than 5% if the drive through was eliminated.  Mr. Kennel said that was correct.
With regards to the site plan, as Mr. Martinez previously stated, Mr. Kennel said the Robbinsville Township code requires 36 spaces, and the site plan has been designed as a counterclockwise circulation system, one way pattern with angled parking spaces, which provide a more efficient need to enter and exit the parking stalls.  There are site lines provided as well as pedestrian crosswalks to direct people to the entry points of the building.  The drive through has been designed to accommodate 12 vehicles instead of the usual 8 vehicles.  
The next element of their analysis was to review the access permit that had been issued for this property in 2004 when an application was made for an office building which eventually was converted into a daycare center.  A permit is valid as long as a site does not generate 100 additional peak hour trips than what was considered in the original access permit.  It is the number of trips to Route 130 driveway, not the site itself.  It was determined that during the morning peak hour, there would be an additional 84 trips and 71 trips in the p.m. peak hour and on Saturday peak hour, 94 trips.  Therefore, they’re less than the 100 trips allowable with a change in use or expansion of a development and would qualify for a letter of no interest.  NJDOT has indicated that they agree with the analysis and they will be issuing the letter stating so.  
Mr. Kirkpatrick asked if the original application permit for the 4500 sq office building, the a.m. and p.m. generation was 3 and Saturday’s would be 0.  Mr. Kennel replied that was correct.  Mr. Kirkpatrick then said the current restaurant would add 30 times that amount, but since it’s under 100, it still qualifies for the no interest.  Mr. Kennel replied that was also correct since you have to be in excess of 100 trips and 10% greater.  

Chairman Kreig then said your trip estimates are not based on the actual anticipated volume of business by this restaurant, but by statistical information concerning fast food restaurants in general.  Mr. Kennel replied the traffic projected is based on data collected nationally.  
Mr. Kirkpatrick asked if a patron was entering the driveway off Route 130 and heading towards the drive through, approximately how long would it take for them to come in and go around the building.  Mr. Kennel replied 10-15 seconds.
Mr. Patel asked if he saw more traffic coming from Route 130 or Route 526 and heading towards the restaurant’s drive through window.  If you have more traffic coming from Route 130, they have to go around the building and pick up their food, then come back around the building to go back onto Route 130.  Mr. Patel then said the window should have been on the other side of the building closest to Route 130.  Mr. Kennel replied the other option they have is to continue on Route 130, make a right onto Route 526, then turn into the restaurant by the drive-through entrance.

Based on the analysis that was submitted to the Board, it is Mr. Kennel’s opinion that the Burger King restaurant with a drive through window can be approved and operates compatibly with the existing and future traffic flows in the area.  It is important to recognize that approximately 50% of the peak hour traffic will be traffic already on the area roadways and not new to the area.  
Michael P. Balint, Esq., who represents one of the neighboring property owners, said he had spoken with Mr. Fornaro about a traffic related issue.  Mr. Kreig asked Mr. Fornaro if he had any objections on Mr. Balint questioning Mr. Kennel and Mr. Fornaro replied he did not.   Mr. Fornaro then said Mr. Balint told him about an easement that benefits his client’s property that’s not a recorded easement, but is required to be provided through an approval on the nail salon.  
Mr. Balint stated that although Lot 13 has been referenced as part of this application, the plans on file do not show the entirety of Lot 13.  The Scheideler properties (his client) are adjacent to the old railroad line and Dr. Scheideler also owns Lot 20, which runs behind these properties principally starting behind Mr. Harris’ building and running backward.  When the salon was approved, it was a condition of approval that is in resolution PB2004-36, they would provide an access to Lot 20 through their property.  Mr. Balint said one of the concerns Dr. Scheideler has is with the driveway running from the proposed Burger King through the nail salon, there does not appear to be enough land left to provide the access to Lot 20 in a safe manner.  Mr. Balint brought that to Mr. Fornaro’s attention after he reviewed the plans.  Mr. Fornaro indicated they are going to look into it, and hopefully they’ll be able to discuss that issue before they reconvene next month.  
Mr. Balint then said his client’s other concern is the impact of the full access movement from the nail salon driveway.  He then said Dr. Scheideler is concerned as much about the left hand turns into that driveway because those people that will be coming from the east, unless they swing all the way around the building, they will come down Route 526, turn into the nail salon, and enter the restaurant that way.  

Mr. Balint asked Mr. Kennel when he was talking about the Robbinsville bypass, what road was he referring to.  Mr. Kennel replied he was referring to the extension of Washington Boulevard that will continue in a southerly direction and turn to the east and touch down by South Gold Industrial Park.  Mr. Balint then asked Mr. McGough if there was any possibility the southerly bypass will be built in the foreseeable future.  Mr. McGough replied he was told by the DOT the project was on hold again.  
Mr. Balint then asked Mr. Kennel if he did any analysis of the left hand turn movements into the salon property to access the site.  Mr. Kennel replied they did existing traffic counts and today there are people making left turns into the salon site.  As far as site generating traffic, they did not add additional left turn movements.  It is Mr. Kennel’s opinion that people coming from the west, will continue on Route 33 and make the right turn from Route 33 to Route 130 to access the site. 
Mr. Balint stated Mr. Kennel testified regarding the ITE standards for the site, but is it his testimony that the uniqueness of this site is the only fast food restaurant in the Township would not, in his opinion, change the perception of the traffic impacts.  Mr. Kennel replied that was correct.

Mr. Kreig announced a seven minute break at this time.  The Board reconvened at 9:30 p.m.

At this time, Mr. Herbert swore in Mr. McGough.

Next to testify was Mr. Schumm, who stated his credentials for the Board.  Mr. Schumm reviewed exhibit A-17, the colorized elevation.  Someone asked if the Burger King signs were backlit and Mr. Schumm replied they were.  Mr. Schumm said they had to do battle with Burger King because they’re trying to promote this model, but because it’s a business opportunity they were able to bend a little bit.  Mr. Schumm’s office did not design these things from scratch, they used a basic footprint.  
Mr. Kirkpatrick asked if the capacity of the restaurant impacted by the change in architecture and Mr. Schumm replied it did not.  Mr. Kirkpatrick then asked if the footprint change impacted the available parking or access around the building.  Mr. Schumm replied it works a little better.  The drive through is the same except for the canopies.  
Mr. Shennard asked if he has an illustration of the drive through side of the building and Mr. Schumm replied it’s on the half size drawing.  Mr. Shennard then asked if there was proposed signage on that side of the building or has that signage been taken away.  Mr. Schumm said the sign was preferred, but it doesn’t have much of a function except for being a decorative item.  The sign would be adjacent to the Harris Surveying property so that is signage they can eliminate if it is preferable to the Board.  

Mr. Shennard then questioned the design of the building – he asked if everything worked out the way the parking lot design for the loading area was set up.  Mr. Schumm replied this building sat on top of the footprint of the other building so nothing on the site has changed – maybe a curb moved a foot, but that’s about it.
Mr. Wilson asked if the awnings were metal frame, but fabric covered.  Mr. Schumm replied they were opaque.  Mr. Wilson then said he would prefer it to be fabric like the ones in Town Center. Mr. Schumm replied that was acceptable.
Mr. Fornaro said the ordinance indicates the signs are to extend no more than 6” and the buttons are 8” from the wall.  He asked Mr. Schumm if that was correct.  Mr. Schumm replied the small ones pretty much conform and the large ones are within what the ordinance allows.  Mr. Fornaro then said none of the signs are located in a place where a pedestrian or patron could come into contact with them.

Mr. Kirkpatrick questioned the 12’ proposed monument sign and said it is not on the building, but actually out towards the entry or the circular drive outside the property.  Mr. Martinez replied that was correct - it is visible to Route 130 southbound traffic as shown on Exhibit A-16.  
Mr. Kirkpatrick then asked Mr. Martinez to indicate approximately where on the site the spillover lighting (request for a bulk variance) is the worst.  Mr. Martinez replied they are using outside shields on the lights along the western property line and the northern property line.  However, those lights are physically located a couple of feet off the property line so they do violate at all locations.  Mr. Martinez then said the worst would be at the driveway locations due to them being more lit for safety reasons.
Mr. Kirkpatrick asked if the 6 foot high fence acted to block any of that lighting or is that spillage with the fence.  Mr. Martinez replied that lighting is not shielded.

Mr. Fornaro then asked to open the meeting to the public and the Board agreed.  

Mr. Wilson said the sign facing Route 130 is showing 6’ and he had discussed with Mr. Schumm that he thought that a 5’ or 6’ sign would be out of proportion to that large brick mass than a 4’ sign.  Mr. Wilson will leave that to the Board to discuss.  Mr. Wilson also does not see the point of the sign on the back where the drive-through windows are and it does face the adjacent property – he would suggest that the applicant eliminate that sign.  Mr. Wilson also wanted the record to show the awnings will be fabric.
Chairman Kreig asked Mr. Wilson if the application is consistent with the overall look and feel of the Town Center design.  Mr. Wilson said he believes it is with one possible exception and that concerns the outdoor dining and the safety of cars passing by that area.  He believes there is a railing proposed there, but he might suggest in lieu of the railing, they consider precast bollards as a safety feature.
Mr. Boyarsky said he noticed the signage in Town Center tends to not be backlit plastic signs, but decorative wood signs that are maybe front lit with spotlights.  Mr. Boyarsky asked Mr. Wilson if there was a reason we wouldn’t put that there and Mr. Wilson replied there was not.  
Mr. Fornaro said the intent of the overall design is to try and come as close in compliance with the Town Center’s standards while giving recognition to what Burger King’s corporate requirements are.  

Mr. Shennard then told Mr. Wilson he noticed Town Center currently has the awnings that are a fabric material and he wanted to know where we stand on our Town policy – how often are those things taken care of – they could break down, fade, wear or tear and what type of recourse do we have to make sure the property owners maintains something like that versus going to a steel awning where there is no maintenance ever needed.  
Mr. Wilson said he prefers the fabric awnings.  Mr. Shennard then asked how often they would need to be replaced and Mr. Wilson said every 5-7 years they would need to be either refurbished or replaced.  Mr. McGough then said it would be a code enforcement issue to cite someone for their awning being in disrepair.

Mr. Shennard then asked Mr. Wilson about the bollards around the outdoor dining area.  He said he agrees there could be a potential traffic issue there and asked if Mr. Wilson was involved in the design, if the applicant is willing to look into using a capital concrete system, it would be more pleasing than just concrete and Mr. Wilson agreed.
Mr. Kirkpatrick said the seven parking spaces within the property that belong to Lot 13 and the usage of those spaces would be restricted by signage.  He asked Mr. Angelastro, in his opinion if it would be an effective method to keep those parking spaces free.  Mr. Angelastro replied that for the most part, people abide by it.  
Mr. Kirkpatrick also asked whether or not the traffic into or out of a fast food restaurant with or without a drive through varies.  Mr. Angelastro replied he does not have the actual trip generation information, but it will increase.  He will have the data available for the next meeting.  Mr. Kirkpatrick then asked about the testimony regarding the average number of people coming into a facility like that in the state of NJ that is the only fast food restaurant within 2 or 3 miles, does he still believe that the national numbers are a good number.  Mr. Angelastro replied he has no reason to doubt the information in the trip generation manual based on his experience.

Chairman Kreig then asked about the adequacy of the 36 parking spaces and said the parking requirements in our municipal ordinance tend to be inadequate as proven in other applications.  He replied he would expect it to be adequate, but would prefer to have additional sources.  Chairman Kreig then said some of those spaces would be used by employees and was told that was correct.  Mr. Angelastro then said he would suspect when the parking requirement for the site was generated, patrons as well as employees were considered.  Mr. Martinez said parking was based on number of seats plus added employees.  At this facility, maximum number of employees at any given time is 9, plus parking based on 1 space for every 3 seats inside a facility.
Chairman Kreig then said the drive in window facility allows for a 12 car queue and seems to generate a fair amount of traffic over the crosswalks.  Is that configuration inconsistent with the drive in queue and is a 12 car queue adequate?  Mr. Martinez replied 12 spaces would be adequate for the site and the configuration is no more typical than walking through a parking lot at a retail site.

Mr. Siekerka said they’ve seen sidewalks that have a raised speed bump on them at other fast food restaurants in order to slow the pattern of traffic – is that something they think deters any potential safety issues or improves safety issues. Mr. Martinez replied it is a relatively confined site where they don’t really have great distances for people to accelerate.  They have shown on their plan to fence off with a decorative railing the outdoor seating area.  This would be an amenity to the facility and not a Burger King requirement, and if it became an issue, it could be removed from the plan but that is not their intent.  
Ms. Rogers asked about the exit only being on the east side for anyone leaving the outdoor seating area – what if they’re parked on the other side of the building?  Mr. Martinez replied you would walk on the proposed sidewalk along the front of the building to the west side.  
Mr. Shennard said that they complied with Mercer County’s issue regarding the right in, right out entrance on Route 526 – is the County also aware this site is connected to Lot 13, which is allowing left out?  Mr. Shennard also said during peak hours more than 12 cars will be stacking up at the drive through.  With the proposed outdoor seating area, there will be a traffic jam of cars backed up along with other traffic.  Mr. Shennard then said those are questions for the next meeting.

Chairman Kreig asked for the testimony of the experts to be suspended and for a motion to open the meeting to the public.  Mr. Siekerka made the motion and was seconded by Mr. Shennard.
Tom Harris Jr., part owner of 26 Main Street, had a concern with the traffic.  He said the proximity of the new driveway, which is right on top of their driveway, will affect their ingress and egress to their site.  They also have an issue with the location of the trash dumpster, which is basically against their rear residential/business building and the spillover lighting along with the trees overhanging onto their property.

Chairman Kreig asked Mr. Harris the hours of their business. Mr. Harris said they are open from 8:00 a.m. to 5:00 p.m.  Chairman Kreig then asked about entry and egress from his driveway both going left and right onto Route 526 at 5:00 p.m.  Mr. Harris replied you’re not making a left onto Route 526.   When asked, Mr. Harris also said you could have a problem also making a right due to the traffic.  Mr. Harris said he believes his main concern is the driveway being so close to his that they’re going to have trouble leaving their property at the same time you have people leaving Burger King.

Mr. Kirkpatrick asked Mr. Harris if he had any concerns with water impact – traditional runoff.  Mr. Harris said he does not have any concerns if the building is designed properly, then they won’t have an issue.  Mr. Kirkpatrick also asked if Mr. Harris saw any impact to their property with a restaurant of this type whether there was a drive through or not.  Mr. Harris replied the drive through might generate more in and out traffic.
Mr. Patel asked Mr. Harris if anybody was living in the rear building of their property.  Mr. Harris replied there is an apartment there.

Mr. Shennard asked Mr. Harris if the additional traffic coming behind their lot was a concern to him.  Mr. Harris said it is more of a concern because it affects the access onto Route 526.  

Kathy Knauer, part owner of Harris Surveying, said the traffic does get backed up during the day when she tries to leave the office to run errands.  Her other concern is the additional use of the access onto Lot 13, which she believes will devalue their property.

Chairman Kreig asked in her experience, has the traffic on Route 526 between the monument and Route 130 gotten worse or better over the last five or ten years.  Ms. Knauer replied it has gotten worse.  She thought that when the bypass was put in, it would alleviate some of the traffic, but it hasn’t.  Ms. Knauer also had an issue with the location of the trash dumpster. 
Seeing no more members of the public, who wish to come forward, Mr. Siekerka made a motion to close the public portion of the meeting.  Ms. Rogers seconded the motion.

Chairman Kreig then said they will continue the application at the next meeting on January 6, 2011 with no further notice to the public.
Mr. Fornaro granted a 90 day extension of time for the Board to take action on this application.

ADJOURNMENT

At this time, a motion was made and seconded to adjourn the meeting.  All in favor.  Meeting adjourned at 10:50 p.m.
Transcribed by,

Marcie Jackel
Adopted on April 7, 2011

