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ROBBINSVILLE TOWNSHIP SPECIAL ZONING BOARD OF ADJUSTMENT MEETING

ROBBINSVILLE TOWNSHIP, MERCER COUNTY, NJ

THURSDAY, MAY 10, 2010 7:30 P.M.

MINUTES

Present:
Vice Chairman Siekerka, Mr. Kreig, Mr. Shennard, Mr. Perhacs, Mr. Witt, Mr. Patel
Absent:
Chairman Gibeault, Ms. Rogers, Mr. Kirkpatrick
Also Present:
Mr. McGough, PE, Township Engineer; Mr. Herbert, Esq., Board Attorney; Ms. Kooper, PP, AICP, Planning Consultant; Ms. Post, Board Secretary

 Roll call for the above Board members was called and the Flag Salute took place.  

Vice Chairman Siekerka read the following sunshine statement:  “Adequate notice of this meeting has been provided as required under Chapter 231 P.L. 1975 specifying the time and place with such notice as being sent to the Times of Trenton, the Trentonian and the Messenger Press and posted on the Municipal Building Public Notice Meeting Bulletin Board.”  
CORRESPONDENCE
No new correspondence.

PUBLIC COMMENT

Vice Chairman Siekerka opened the meeting to the public for matters not relating to the applications.  No one from the public came forward to comment; therefore, the public portion was closed.

BOARD COMMENTS
The Board welcomed back Mr. Kreig.
BUSINESS TO DISCUSS  

Application ZB09-08-01 – T-Mobile Northeast, LLC
Crown Tower 806088; Site #1ME8314A

Block 1, Lot 25
2363 Route 33
Zoning:  TC-2
Request for a Use Variance, Conditional Use Permit, Bulk Variances and Waiver of Site Plan – Public Hearing
The applicant is seeking approval for a proposal to extend an existing 132 foot telecommunication tower to a total height of 142 feet above ground level to accommodate the installation of nine (9) telecommunications antennas at 142 feet and install related ground equipment within the existing fenced compound.  
Representing the applicant was Melissa Murray Rigney, Esq., Lemanowicz, LLP, 1012 N. Bethlehem Pike, Suite 200 B-3, Lower Gwynedd, PA.

First to testify was Amar Gill, 4 Plainview Court, West Windsor, NJ, the owner of the property for both applications on the agenda this evening.  He testified that his property at 2363 Main Street has been somewhat in disrepair for some time.  Mr. Gill will demolish the structures currently on the property that are not part of the cell tower and the property will also be cleaned up in coordination with the Construction Official.  
Mr. Herbert asked Mr. McGough if that summarized the understanding he had with Mr. Gill in reference to the property.  Mr. McGough replied what the Township was looking for is consistent with what some of the Board members have been talking about that they have that property cleaned up.  Mr. Gill has been very cooperative in working with the Township and has given his commitment to demolish those buildings, which will add to the aesthetics of that property in the interim between now and whenever that road improvement will come in.  The road improvement is triggered by a major access permit application requirement for development on the northeast corner which is currently being constructed as a parking lot.
Vice Chairman Siekerka asked the Board members if they had questions for Mr. Gill.  Ms. Rigney    stated there has been much talk about “cleaning up” the property and wanted to make sure they were on the same page as well as Mr. Gill and that they knew what “clean up” means.  Are there some specific actions other than the demolition of these structures on the property this Board intends that Mr. Gill rectify?  Mr. McGough replied part of both applications is a requirement to post $2,000 for landscape improvements to the site, which would be a requirement, if the Board were to approve the application.  It is the Township’s position that would be appropriate and adequate with regard to what you would need to do.
Ms. Rigney asked if there was anything further of Mr. Gill other than the demolition of those existing structures.  Mr. Herbert thinks it would all be contingent upon agreement between Mr. Gill and the Township Engineer meeting the necessary standard.  Mr. Gill said the sign will be gone and he will apply for a demolition permit and have complete inspection.  Mr. McGough said that would be acceptable.  Mr. Herbert said that since there were no other questions for Mr. Gill, he was free to leave.
Vice Chairman Siekerka stated for the record they’re now going from the combined event back to a single event and that would be the presentation by T-Mobile with regard to the lattice tower.

Ms. Rigney placed the following exhibits into the record:
a. A-1, a copy of the General Land use Application for Use Variance, Conditional Use Permit and Waiver of Site Plan Review Submitted on 7/30/09.
b. A-2, a copy of the Affidavit of Ownership from APCO Petroleum Corporation.

c. A-3, a copy of the Letter of Authorization from Crown Castle USA, Inc.

d. A-4, a copy of the Tax Verification from the Township of Robbinsville.

e. A-5, a copy of the detailed Site Plans revised May 6, 2010.

f. A-6, a copy of the Structural Analysis of July 21, 2009.

g. A-7, a copy of the Applicant’s Federal Communications Commission License.

h. A-8a, coverage map without the proposed site (in building).

i. A-8b, coverage map without the proposed site (in vehicle).

j. A-9a, coverage map with the proposed site (in building).

k. A-9b, coverage map with the proposed site (in vehicle).

l. A-10, a copy of an Electromagnetic Safety Analysis by Dr. Kenneth Foster.

m. A-11, photo of site showing the current tower.

n. A-12, photo simulation depicting site as proposed.

o. A-13, Curriculum Vitae of Mark Damiano, Design Professional for T-Mobile.

p. A-14, Curriculum Vitae of Mohammed Alsamna, Radio Frequency Engineer for T-Mobile.

q. A-15, Curriculum Vitae of Doug Cowan, Professional Planner for T-Mobile Northeast, LLC.

Sworn in as witnesses by the Board Attorney were:

Mark Damiano, Site Engineer and Design Professional for T-Mobile

Mohammed Alsamna, Radio Frequency Engineer for T-Mobile

Doug Cowan, Professional Planner for T-Mobile
Timothy F. McGough, PE, Township Engineer

Abbe Kooper, PP/AICP, Planning Consultant for the Board 

Ms. Rigney stated Mr. Damiano will testify the applicant proposed to extend the existing tower an additional ten (10) feet to a finished height of 142 feet above ground level to accompany the installation of nine (9) antennas and relatable electronic equipment as shown on Exhibit A-5.  The applicant additionally proposes to place two base cabinets and GPS units on 4’ and 10’ concrete pads within an existing fence of the compound.  The applicant’s proposed wireless communications facility will be similar in length and general appearance to that which is already in existence on the tower.  The applicant has applied an analysis confirming the existing tower will satisfactorily accommodate the proposed extension and installation of antennas (Exhibit A-6).  It also is the least intrusive means of fulfilling the applicant’s coverage requirements.  The facility does not require public water or sewer service; no additional property is going to be required; the facility will not emit any noise, odors, particle or glare; the facility will be designed and constructed to all applicable standards; the proposed installation is unmanned and fully automated; access to the facility is required from time to time and will not interfere with parking or vehicular circulation in the area.  The vehicular access to the facility shall be gained from the existing driveway on the subject property.  The proposed extension and installation of antennas and related equipment on the existing tower will not adversely impact the health, safety or welfare of the public.  The proposed use is consistent with the spirit, purpose, and intent of Robbinsville Township zoning ordinance.  The existing wireless communications facility located on the subject property establishes this as a suitable location for its proposed use, and the variances requested represent the minimum need required to fulfill applicant’s coverage needs.  
Next to testify was Mark Damiano, Design Professional for T-Mobile Northeast, LLC.  In addition to agreeing with Ms. Rigney’s statements (above), he said the site will require 200 amp electric service as well as telephone service, which currently exists on the site.  Vice Chairman Siekerka asked about the lighting on the site.  Mr. Damiano replied there is already existing lighting on the site and they’re proposing to replace two spotlights for any maintenance, which will be set on a timer.  
Ms. Rigney stated Mr. Alsamna will testify the applicant is an authorized license provider of wireless communications services (Exhibit A-7) and this proposal is being submitted in order to fill a gap in coverage that exists within the applicant’s network.  The subject property is determined to be the location at which the antennas could be mounted to an existing structure with minor modifications alleviating the need to construct another tall structure or tower within the Township.  The applicant seeks to extend the existing tower and locate its equipment on the extended portion of the existing tower in order to provide wireless communication services to the surrounding area, where it is currently unable to do so as shown on Exhibits A-8a & 8b and A- 9a & 9b.  The proposed extension is at its minimum height necessary for applicant’s antennas to be able to provide such coverage.  The applicant proposes to install nine (9) panel antennas and related equipment at an elevation of approximately 142 feet above ground level attached to the tower as shown on Exhibit A-5.  The importance and the need for the extension in order to fulfill its required service level due to surrounding topography, the mature tree growth, the existing building, and the existing wireless telecommunications facility located on the existing tower.  The facility will not emit any noise, odor, particle or glare.  The installation will be unmanned and fully automated and monitored from a remote location that only needs to be visited on a periodic occasion.  Through remote monitoring if something were to occur there to be an emergency situation, then someone would be dispatched to that area.
The facility will operate within the FCC guidelines for human exposure to electromagnetic fields as evidenced in the electromagnetic frequency reports (Exhibit A-10).  Mr. Alsamna relies on such expert reports and opinions to design an addition to the network and maintain the network.  The facility will not cause any interference with any other transmission or adversely impact the health, safety or welfare of the public relying upon Exhibit A-10.  
Next to testify was Mohammed Alsamna, the Radio Frequency Engineer for T-Mobile, who adopted Ms. Rigney’s statements (above) as his testimony.
Mr. Kreig asked assuming the Board was to approve this application and the tower height extended to 142 feet, engineering wise would it be possible to extend the height of the tower further for a subsequent application by another carrier.  Ms. Rigney said she would like Mr. Damiano to answer.  Mr. Damiano replied that without reinforcing the tower, no additional height increases would be allowed.  Mr. Kreig then said this addition maxes out the structure as designed and Mr. Damiano agreed.  Mr. Kreig then asked if both applications were approved, would there be any room on the tower for another carrier at a future point in time or would the tower as extended be “full-up.”  Mr. Damiano said it could be possible a structural upgrade be placed on the tower and then possibly there would be additional capacity.  There might be physical capacity on the tower, but not structural capacity.  
Mr. Perhacs asked if any work has been done to visually inspect the tower with regard to the original design and how well it has been maintained considering that one of the variances is the setback and the structural integrities of importance to the Board.  Mr. Damiano replied typically Crown Castle, the owner of the tower, provides periodic maintenance and inspections.  Mr. Perhacs then asked if there was any record of the inspections if the Board was to ask for those.  Ms. Rigney replied they could ask for those if the Board was inclined to have that information.  Mr. Kreig said he thinks he just heard that T-Mobile has done no independent review or verification of Crown’s work.  Mr. Damiano said that typically doesn’t occur and that Mr. Kreig was correct.
Mr. Kreig then said given the location of the tower proximity to Route 33 and its existence in Town Center, were that tower to fall, it could cause significant property damage, personal injury or both.  Ms. Rigney replied that to say that T-Mobile hasn’t done an independent verification, T-Mobile’s representatives have been out to the site and have taken pictures and have seen it themselves so a visual inspection, yes.  As the tower owner, Crown is obviously responsible for doing that structural analysis.  Again, if what this Board is looking for is an additional structural analysis, another independent study to be performed, T-Mobile would agree to that as a condition.
Mr. Kreig replied he is not suggesting that another structural analysis be performed, he is simply asking whether one has already been performed and he thinks the answer to that is no.  Ms. Rigney replied not by T-Mobile independently, through its application with Crown, yes.  T-Mobile would have been denied the ability to co-locate on this tower if it had not passed a structural test as with any other carrier looking to move forward.  Mr. Kreig then said as the testimony suggested, we’re in essence maxing out the tower assuming the Board approves both applications.  Mr. Damiano replied yes, that’s the results of the structural analysis.
Ms. Rigney said the structural analysis was done with T-Mobile in mind.  When T-Mobile would apply to Crown Castle for the right to start looking into possibilities to co-locate, Crown Castle would commission a structural analysis (Exhibit A-6) to determine if it is acceptable.
Next to testify was Doug Cowan, Professional Planner for T-Mobile Northeast, LLC who reviewed his credentials for the Board.  He said the applicant is asking for a conditional use variance as well as variance for height and site plans.  The use variance requires a positive and negative criteria analysis.  With respect to the positive criteria, T-Mobile has a valid FCC license.  However, the applicant also needs to the show that the site is particularly suited for the proposed use, which he believes it is.
With respect to the negative criteria, there is a four (4) prong balancing test.  The first prong is whether the applicant is promoting the general welfare – is there a compelling public purpose being served.  This is an unmanned facility where there is not a need for public water or sewer services, schools or parks, no vibration or glare or smoke or pollution associated with the application.  The only aspect that might be considered negative is the visual addition to the top of the tower that involves antennas.  Mr. Cowan then reviewed Exhibit A-11, a photo of the site showing the current tower and Exhibit A-12, a photo simulation depicting the site as proposed.  The third prong is whether there might be any reasonable conditions that the Board would feel would be appropriate if they were to approve the application.  For example, some additional landscaping or painting the antennas a certain color.  Mr. Herbert said the color will be the same as what is already there.  The fourth and final prong of the balancing test would be for the Board to weigh the negatives and positives.  If there is no substantial detriment to the public good, then the use variance should be approved.  

Mr. Cowan then said the Board’s planner did make note that this is a conditional use variance application and the standard is whether in spite of the deviation from the ordinance whether the site remains suitable for the proposed use and Mr. Cowan believes it does.  He then said there are two standards in particular of ordinance 142-58 (antennas & towers) where they talk about the setback from a residential property line be at least five (5) times the height of the tower and also that the tower must be located at least 1½ times its height from a commercial property line.  He believes those two standards are the ones that fail to meet the ordinance requirements, but since it is an existing facility, it is a pre-existing condition, thus making the applicant not able to comply with the regulations.  Mr. Cowan believes the site does remain suitable despite those deviations.

Mr. Cowan said that he and Ms. Rigney visited the site and contacted the adjoining property owners.  The owner of the travel agency was very understanding and had no objections when told of the setback variance for the cabinets and that they were going to add on to the tower by 10 feet.

Mr. Perhacs asked if there was any type of air traffic issues created with the 10 feet addition.  Ms. Rigney replied there are undergoing studies with the FAA and unless they are approved by the FAA, there can be no construction of the addition.  Ms. Rigney then said the applicant would agree to that as a condition of the approval.
Mr. Perhacs said Mr. Alsamna had mentioned that you need at least this height to service the area, are there any other heights available on the tower that can serve the area.  Mr. Alsamna replied if you were to place the antenna lower, you would have to find more towers in the area.  
Mr. Kreig said the existing tower is very close to the street so when you are driving or walking by you tend only to see the base of the tower.  He asked Mr. Cowan, in his professional opinion, is there anything that can and should be done to the base of the tower to visually lessen the impact of the tower.  Mr. Cowan replied there are constraints, but if it were possible to put one (1) or two (2) trees, it might help to soften the look of the compound at the base of the tower.  Mr. Kreig said what about a structure other than shrubbery.  Mr. Cowan said there is a small amount of ground between the right-of-way at the street and the tower compound, it might be possible to put something there, possibly a gazebo.  If that land is transferred to the Township, the Township might have the latitude to put in an amenity of some kind.
Vice Chairman Siekerka asked for a motion to open the meeting to the public.  Seeing no one from the public, he asked for a motion to close the public portion of the meeting.  
A motion was made by Mr. Kreig and seconded by Mr. Witt to approve the application.

AYES:

Kreig, Shennard, Patel, Perhacs, Witt, Siekerka

NAYES:
None

ABSTAINS:
None

There being three (6) “AYE” votes and no “NAY” votes, the application was approved.

Application ZB09-12-01 – Clear Wireless, LLC

Crown Tower 806088; Site PA-PHL042

Block 1, Lot 25
2363 Route 33
Zoning:  TC-2
Request for a Use Variance, Conditional Use Permit, Bulk Variances and Waiver of Site Plan – Public Hearing
The applicant is seeking approval for a proposal to install six (6) parabolic dish antennae at a centerline height of 110 feet and three (3) panel antennae at a centerline height of 113 feet to be located on an existing 132 foot lattice tower and install related ground equipment within the existing fenced area.

Nicholas Menas, Esq. from Cooper Levenson, 1125 Atlantic Avenue, Atlantic City, NJ represented the applicant.  Brian Seidel, Professional Planner, Sheri Lamphere, Professional Engineer, and Luis Velazco, Radio Frequency Engineer of Nexius, were sworn in as witnesses.  

First to testify was Sheri Lamphere.  Within the area of the tower, there is a 3’ x 6’ sealed platform proposed with one (1) equipment cabinet on it.  Mr. Menas asked, from an engineering prospective, there is no addition to alterations of the existing site conditions and Ms. Lamphere stated none other than what was described.  The site will be unmanned and remotely monitored.  It will be serviced once a week.  
The following exhibits were placed into the record:

a. A-1, Neighbor’s Proposed Coverage for Clearwire (without PA-PHL00042)
b. A-2, PA-PHL0042 Proposed Coverage (with proposed neighbors) for Clearwire.

Mr. Menas stated Clearwire is a newly licensed provider of wireless internet service.  In 2007, it was a standalone entity.  Since that point in time, they have done a joint venture with Comcast, Sprint and Nextel to provide as part of the first generation wireless internet service, and then as part of the second generation, your traditional cellular service that other carriers would provide.  
The  panel and dish antennas that are proposed to be installed are the same antennas that have been used in the industry for the last 30 years.  The distinction is with the equipment in the equipment cabinet that tells the speakers (antennas) to broadcast.  
Mr. Menas said they are within all acceptable FCC health and safety requirements and Mr. Velazco said that was correct.  Mr. Menas also reviewed Exhibits A-1 and A-2 and stated Clearwire is trying to build out its network of reliable coverage.  All other carriers use traditional trenching (T1 lines or fiber optic lines) to help create that network.  Clearwire uses parabolic dish antennae to communicate amongst each other creating a switching or the handing off throughout the network.  It’s the first true 4G wireless network although Verizon is doing a similar buildout in North Jersey.
Mr. Perhacs said that Mr. Menas mentioned that they came before T-Mobile for room on the tower, but they are at 110 feet and T-Mobile is at the top.  Did they consider going up higher initially or is this the height they wanted?  Mr. Menas said T-Mobile wants to go up as high as they can and propagate out.  Clearwire can’t necessarily go up as high as they want because it is the interconnection with the wireless signal between sites through those parabolic dish antennas.    

Mr. Herbert asked if Mr. Velazco could provide his credentials since they did not qualify him as an expert.  Mr. Velazco provided the Board with his professional education and background.  The Board recognized Mr. Velazco as an expert.

Next to testify was Mr. Seidel, who stated he had reviewed the application and the Township’s Master Plan.  Mr. Seidel stated communication towers and antennas are permitted by conditional use in the commercial zoning districts.  The conditions are typically per the ordinance, setbacks from both residential and commercial property lines and screening of the equipment.  Since they do not meet the ordinance conditions for the setbacks from adjacent property lines, they are required to obtain a D3 variance, which is a conditional use variance.  

Mr. Menas stated in this case, the existing tower is within those setback lines and Mr. Seidel said that was correct.  Mr. Menas then said what triggers the relief is technically the installation of the panel and dish antennae on the existing tower and Mr. Seidel said that was also correct.  Mr. Seidel said the deviation is from the standard rather than the variance for the use itself.  The use is still suitable for the site and the site can accommodate the use.  It is an existing tower and they are able to install the equipment in the compound without expanding the compound.    
Mr. Herbert said Mr. Seidel has heard the testimony of the previous application, with the exception of the height variance, does he agree with all the testimony and Mr. Seidel replied yes, he believes he does.  

Mr. Witt asked if they did any structural analysis.  Mr. Menas replied the structural analysis was done in contemplation not only of  their equipment, but T-Mobile’s equipment.  When asked, Ms. Lamphere stated she agreed with that presentation.
Vice Chairman Siekerka asked for a motion to open the meeting to the public.  Seeing no one from the public, Mr. Kreig moved to close the public portion of the meeting and Mr. Perhacs seconded.    

The applicant will be providing $2,000 fee in lieu of installation additional landscaping improvements.  The applicant will provide maintenance and inspection records for the tower.  

A motion was made by Mr. Witt and seconded Mr. Perhacs to approve the application.

AYES:

Kreig, Shennard, Patel, Perhacs, Witt, Siekerka

NAYES:
None

ABSTAINS:
None

There being three (6) “AYE” votes and no “NAY” votes, the application was adopted.

ADJOURNMENT

At this time, a motion was made to adjourn the meeting by Mr. Kreig and seconded by Mr. Perhacs.  All in favor.  Meeting adjourned at 9:00 p.m.

Transcribed by,

Marcie Jackel
Adopted on April 7, 2011


